In order for the Complainant to establish a prima facie
violation of section 105{c)(l) of the Act he must prove by a
preponderance.of the evidence that he engaged in an activity
protected by that section and that the discriminatory action
taken against him was motivated in any part by that protected
activity.  Secretary on behalf of Pasula v. Consolidation
Coal'Company, 2 PMSHRC 2786 (1980), rev'd on other grounds
sub nom. Consolidation Coal Company v. Marshall, 663 F.2d
1211 (3rd Cir. 1981).  The Respondent may rebut the prima
facie case by showing either that no protected activity
occurred or that the adverse action was not motivated in any
part by protected activity.  Secretary on behalf of Robinette
v. United Castle Coal Co., 3 FMSHRC 803 (1981).

If the Respondent cannot rebut the prima facie case in
this manner it nevertheless may defend affirmatively by
proving that (1) it was also motivated by the miner's unpro-
tected activities, and (2) it would have taken the adverse
action in any event for the unprotected activities alone.
The Respondent bears the burden of proof with regard to the
affirmative defense.  Haro v. Magma Copper Company, 4 FMSHRC
1935 (1982).  The ultimate burden of persuasion does not
shift from the Complainant.  Donovan v. Stafford Construction
Company, 732 F.2d 954 (D.C. Cir. 1984); Boich v. FMSHRC, 719
F.2d 194 (6th Cir. 1983).  The Supreme Court has approved the
National Labor Relation's Boards virtually identical analysis
for discrimination cases arising under the National Labor
Relation's Act.' NLRB v. Transportation Management Corp., 462
U.S. 393 (1983).

The Complainant herein was laid off from his underground
mining job with Chaney Creek in February, 1985.  On January 15,
1986, while still on layoff status, Tolbert testified on be-
half of former co-worker Odell Maggard in a section 105(c)
case against Chaney Creek.  (See Maggard v, Chaney Creek Coal
Corp., 8 FMSHRC 806 (1986)).  Tolbert testified in that case
that he had been shocked in Chaney Creek's white Oak mine by
the same electrical trailing cable which Maggard claimed had
shocked him and which led to Maggard's protected work refusal.
Tolbert1s testimony therefore provided important corrobora-
tion for Maggard who subsequently prevailed in his case
against Chaney Creek.  It is not disputed that Tolbert, by
testifying in Maggard's 105(c) case, thereby engaged in
protected activity.

The issue then is whether Chaney Creek Was motivated in
any part by this protected activity.  Pasula, supra.  The
evidence in this regard is circumstantial.  Tolbert maintains
that he was hired by Superintendent Clyde Collins at the mine
site and told to report for work later that day after
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